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The summaries cover the main elements of the court’s decision. The full judgment is
the only authoritative, original and accurate document. Please refer to the original source for the
authentic text.
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Methodology

Asylum cases presented in this overview are based on the EASO Case Law Database which presents
more extensive summaries of each case. The database serves as a centralised platform on
jurisprudential developments related to asylum. The cases are gathered from various sources,
including EASO research, EASO networks, judges, members of courts and tribunals, independent
experts and NGOs. We would like to express our appreciation for their time and effort in registering
these cases in the EASO Case Law Database and thus contributing to shared knowledge on asylum
systems in EU+ countries.

To reproduce and/or translate all or part of this publication in print, online or in any other format, and
for any other information, please contact: caselawdb@easo.europa.eu
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Acronyms and abbreviations

BAMF Federal Agency for Care and Assistance Services (Bundesagentur fiir Betreuungs- und
Unterstiitzungsleistungen, Austria)

BVwWG Bundesverwaltungsgericht (Federal Administrative Court, Austria)

CALL Council for Alien Law Litigation (Belgium)

CEAS Common European Asylum System

CESEDA  Code de I’entrée et du séjour des étrangers et du droit d'asile (Code of the entry and
residence regulation, and asylum right, France)

CGRS Commissioner General for Refugees and Stateless Persons (Belgium)

CIE Centro de Internamiento de Extranjeros (Detention Centres for Foreigners, Spain)

CJEU Court of Justice of the European Union

CNDA Court Nationale du Droit D’Asile (National Court of Asylum, France)

EASO European Asylum Support Office

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EFTA European Free Trade Association

EU+ European Union Member States, Iceland, Liechtenstein, Norway and Switzerland

EURODAC European Asylum Dactyloscopy Database

Fedasil Federal Agency for the Reception of Asylum Seekers (Belgium)

FGM/C Female genital mutilation/cutting

FIS Finnish Immigration Service

ICCPR International Covenant on Civil and Political Rights

IPAT International Protection Appeals Tribunal (Ireland)

LGBTQ+ Lesbian, gay, bisexual, trans-gender, queer and others

NDGAP  National Directorate-General for Aliens Policing (Hungary)

NGO Non-governmental organisation

NOAS Norwegian Organisation for Asylum Seekers

OAU Organization of African Unity

OFll Office for Immigration and Integration (Office Francais de I'lmmigration et de
I'Intégration, France)

OFPRA Office for the Protection of Refugees and Stateless Persons (Office Francais de Protection
des Réfugiés et Apatrides, France)

PBGB Police and Border Guard Board (Estonia)

PKK Kurdistan Workers' Party

PPU Preliminary ruling procedure

SEM State Secretariat for Migration (Switzerland)

UN United Nations

UNCRC  UN Committee on the Rights of the Child

UNHCR  United Nations High Commissioner for Refugees

UNRWA  United Nations Relief and Works Agency for Palestine Refugees
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Main highlights

The Asylum Case Law in 2020 contains summaries of decisions and judgments related to international
protection pronounced in 2020 by national courts and tribunals® of EU+ countries, the Court of Justice
of the EU (CJEU), the European Court of Human Rights (ECtHR) and the UN Committee on the Rights
of the Child. Some cases may not directly concern claims for asylum, but they are included in this
overview as they can be relevant for the assessment of asylum claims or for the stakeholders involved
in asylum procedures.

Over 2020, courts and tribunals issued judgments that covered a wide range of topics related to the
asylum procedure. In the context of the COVID-19 outbreak, judicial institutions reviewed emergency
measures which they immediately annulled or confirmed, underlining that procedures and safeguards
in asylum practices must be aligned with the framework of the Common European Asylum System
(CEAS) even in a situation of emergency. A marked amount of jurisprudential developments were
noted on time limits, the organisation of personal interviews, the Dublin procedure and
implementation of transfers, reception of asylum applicants, assessing the COVID-19 situation in
countries of origin during the review of an application, and potential impediments to return.

On access to procedure, both the CJEU and the ECtHR analysed cases related to collective expulsions,
with specific guidance provided by the ECtHR in M.K. and Others v Poland where it reiterated the
fundamental principles clarified by the same court in 2020 in its Grand Chamber judgment of N.D. and
N.T. v Spain. National courts and tribunals also ruled on collective expulsions and various impediments
to the registration of applications.

With regard to the Dublin procedure, national courts received many appeals related to transfer
modalities, time limits and the state of asylum systems, reception and health situations in the
responsible countries in light of the COVID-19 pandemic. For example, higher courts in Germany and
the Netherlands ruled that the Dublin Il Regulation, Article 29, does not allow an extension,
interruption or suspension of the 6-month time limit for a transfer to be implemented. In addition,
transfers to specific countries, for example Bulgaria, Greece and Italy, were assessed.

Procedural safeguards, such as the obligation to conduct a personal interview prior to an
inadmissibility decision, were clarified by the CJEU, while national courts adopted important decisions
on the provision of personal interviews in subsequent applications or in procedures involving
vulnerable applicants. The appeals procedure, including time limits, legal aid and the suspensive
effect, were topics which were extensively covered in the jurisprudence of the CJEU and national
judicial bodies.

In order to determine if applicants are to be granted international or humanitarian protection, courts
and tribunals relied widely on updated country of origin information and conducted thorough
evidence and credibility assessments on safe countries of origin, the level of indiscriminate violence,
the availability of the internal flight alternatives and specific grounds of persecution. They assessed
grounds related to religion, political opinion, membership of a particular social group (including
related to military conscription, vulnerable applicants and medical conditions) and grounds for
exclusion. Noteworthy developments consisted of national jurisprudence on the cessation of the

1 The compilation includes judgments from: Austria, Belgium, Bulgaria, Cyprus, Czechia, Denmark, Estonia,
Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Slovenia, Spain, Sweden and Switzerland.
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UNRWA's capacity to offer protection and assistance in its areas of operation, with the Belgian CALL
changing its case law based on recent and updated country of origin information on the situation in
the Gaza Strip.

Regarding reception conditions, the CJEU ruled on the access to basic social assistance for vulnerable
third-country nationals while pending a return, and the ECtHR found in two cases that national
authorities violated the European Convention, Article 3, due to inhuman and degrading living
conditions of applicants for international protection. Judicial institutions in EU+ countries also
reviewed specific measures related to material reception conditions and the freedom of movement
of asylum applicants in Spain and Slovenia.

On detention, the CJEU pronounced two landmark cases (FMS and Others and European Commission
v Hungary) and found that the conditions for applicants and those subject to a return at the transit
zones of Roszke and Tompa in Hungary constituted detention. On the same topic, the ECtHR decided
in R.R. and Others v Hungary that there had been a violation of the European Convention, Articles 3,
5(1) and 5(4) for the living conditions in the Rdszke transit zone, the extended duration of the stay of
the applicants in the transit zone, the delays in the examination of the asylum claims and the lack of
judicial review of the applicants’ detention. National courts also scrutinised the lawfulness of
detention measures and found, for example in Malta, that asylum applicant remained in detention
without a legal basis or without an effective remedy.

European courts examined cases concerning non-discrimination between nationals and beneficiaries
of international protection, including equal treatment based on gender recognition. National courts
extensively analysed access to integration facilities, family reunification and the cessation and
withdrawal of protection.

European courts ruled on cases related to a risk of ill treatment of third-country nationals in return
and removal procedures. Referencing EASO country guidance and country of origin reports, the courts
clarified procedural safeguards for an expulsion based on a threat to national security.

Lastly, the UN Committee on the Rights of the Child issued several views on age assessment
procedures, access to legal representation and interpretation, the hearing of minors pending a Dublin
transfer, and the best interests of the child in return proceedings. The Committee highlighted that the
best interests of the child and the individual circumstances, together with any psychological distress
or traumatic experience, must be taken into consideration in asylum procedures involving minors.
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1 Access to the asylum procedure

1.1 Suspension of registrations due to COVID-19 restrictions

The registration of asylum applications was affected by health and movement restrictions imposed at
the beginning of the pandemic. The courts began ruling on the restrictions, and for example in France,
the Council of State ordered the resumption of registrations of asylum applications in lle-de-France
on 30 April 2020. On 8 July 2020, the Council of State also ruled on a case concerning an application
made in a train at the border but which was not registered by the border police and found that
pandemic restrictions cannot justify a refusal to register an asylum application. The council noted that,
by refusing entry to the territory, the authorities manifestly infringed the right to asylum. It also
clarified that, given that the registration of asylum applications continued in particularly urgent cases,
national legal provisions during the COVID-19 pandemic and public health reasons could not be used
as a justification for refusing to register asylum applications.

1.2 European courts

1.2.1 Transit zones in Hungary

Following the infringement procedure against Hungary, the Grand Chamber of the CJEU ruled on
17 December 2020 in European Commission v_Hungary (C-808/18) that Hungary failed to fulfil its
obligations under the recast Asylum Procedures Directive, Articles 3 and 6 when third-country
nationals arriving from Serbia had to apply for international protection only in the transit zones of
Roszke and Tompa, while at the same time it systematically limited the number of people who could
enter the transit zones daily.

Furthermore, on 25 June 2020, in Ministerio Fiscal [Spain] v V.L. (C-36/20 PPU), the CJEU ruled that,
when adjudicating on the legality of the detention of a third-country national, judicial authorities can
receive an application for international protection even though they are not competent under national
law to register the applications. The court noted that magistrates adjudicating on such cases fall within
the concept of ‘other authorities’, within the meaning of the recast Asylum Procedures Directive,
Article 6(1), sub-paragraph 2.

1.2.2 The Strasbourg Court on collective expulsions

The ECtHR ruled in M.K. and Others v Poland that the consistent practice of returning applicants to
Belarus amounted to collective expulsions in breach of Article 4, Protocol 4 of the European
Convention on Human Rights (ECHR). The court noted that the Polish authorities refused to accept
asylum applications at the Polish border from Chechen applicants. The court further noted that the
authorities did not undertake an adequate review of applications and had consistently ignored the
interim measures issued by the ECtHR, continuing to remove applicants to Belarus despite the risk of
chain-refoulement and treatment contrary to the European Convention.

1.2.3 Reasons for inadmissibility

In the case of M.S., M.W., G.S. of 10 December 2020, the CJEU ruled on the reasons for inadmissibility
of an asylum application in a Member State, namely Ireland, which is not bound by the recast Asylum
Procedures Directive but is bound by the recast Qualification Directive. The case concerned three
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applications lodged in Ireland by persons who benefited from subsidiary protection in Italy. The CJEU
held that Ireland is not precluded from considering an application to be inadmissible when the
applicant benefits from subsidiary protection in another Member State, even though Ireland is not
bound by the recast Asylum Procedures Directive, which allows an application to be rejected as
inadmissible when an applicant has been granted either refugee status or subsidiary protection in
another Member State.

1.3 National courts

1.3.1 Collective expulsions

In Slovenia, the Administrative Court ruled on 22 June 2020 that the national police committed
collective expulsions to Bosnia and Herzegovina. The Administrative Court of Slovenia found that the
Slovenian police had violated the EU Charter, Article 18 (the right to access to asylum procedure),
Article 19(1) (the prohibition of collective expulsions) and Article 19(2) (the principle of non-
refoulement) in its procedural dimension. The Administrative Court based its reasoning on ECtHR case
law (including the right to information, access to legal assistance and to interpreters) and CJEU case
law in relation to Article 6 and 8 and recitals 25-28 of the recast Asylum Procedures Directive. The
Administrative Court also adjudicated on non-pecuniary damages and imposed an obligation to the
Ministry of the Interior to allow the applicant to come to the territory of Slovenia for the purpose of
examining his asylum application. On appeal lodged by the Ministry of the Interior, the judgment of
the Administrative Court was quashed by the Supreme Court (1 Up 128/2020 from 28 October 2020)
and the case was sent back in its entirety to the Administrative Court, which pronounced a new
judgment on 7 December 2020 (I U 1686/2020-126) deciding in the same way as in the first court
proceedings and giving instructions to the applicant that he may claim pecuniary damages in the
proceedings before the civil court.?

1.3.2 Registration

On 29 October 2020, the Italian Court of Appeal of Rome held that administrative authorities and
police prevented an applicant from lodging subsequent asylum applications and accessing reception
facilities violated fundamental rights and dignity. The case concerned an applicant who attempted to
submit again his application based on new elements, after having received a negative decision, but
was obstructed by the Questura in Rome. After a deportation order was issued and his last application
was rejected as inadmissible on grounds of allegedly delaying the removal, the court of first instance
issued an interim order instructing the Questura to receive the application and to allow his presence
on the territory, including providing access to reception facilities. The Court of Appeal upheld this
decision, concluding that law provisions do not allow an automatic rejection of a subsequent
application and that the police and the prefecture infringed the applicant’s right to dignity by
preventing his access to procedure and by depriving him of access to the reception system and an
adequate standard of life.

In France, the Council of State found that the authorities had manifestly infringed the right to asylum
when both the border police and the judge on appeal refused to allow entry from Italy of a woman

2 The judgment refers to the EASO Judicial analysis Asylum procedures and the principle of non-refoulement,

2018.
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from the Central African Republic and her 5-year-old son, even though she expressed her wish to apply

for asylum.
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2 Dublin procedure

2.1 COVID-19 and the Dublin procedure

At the start of the COVID-19 pandemic in March 2020, the closure of borders and restrictions on air
traffic significantly impacted Dublin transfers which led to questions on whether the 6-month time
limit provided by Article 29(1) of the Dublin Il Regulation for the implementation of transfers can be
interrupted or extended given the temporary impossibility to execute a transfer. The issue at stake is
the potential shift of responsibility for processing the asylum application back to the Member State
that requested the transfer, in accordance with Article 29(2) of the Dublin Ill Regulation.

German administrative courts adopted different approaches, with some deciding that an ex officio
decision by BAMF to suspend the execution of a transfer decision does not interrupt the 6-month time
limit for transfers under the Dublin Il Regulation, Article 29(1),® while other courts decided that such
a suspension of the execution interrupts the time limit for transfers.* However, the higher courts and
the federal administrative court concluded that a suspension of the time limit for a Dublin transfer is
contrary to EU law.

In a case from 9 July 2020, the Higher Administrative Court thoroughly analysed the provisions of
Article 29 and the national law, to rule that the second sentence of paragraph 1 makes a separation
between the issue of the actual possibility of transfer from the issue of the suspensive effect of a legal
review of the transfer decision; thus the wording shows that regardless of the practical possibility of
transfer, the transfer deadline is either 6 months after the acceptance of a transfer request by another
Member State or the final decision on a legal review with suspensive effect. Consequently, the court
held that the suspension decision provided for in national law cannot suspend the transfer period
under the Dublin Il Regulation for it did not originate from an appeal against the transfer decision,
but from the asylum authority itself.

Furthermore, the German Federal Administrative Court ruled in a judgment on 18 September 2020
that the implementation of Dublin transfers cannot be administratively suspended over the time limits
provided by the Dublin Il Regulation due to the COVID-19 outbreak. The BAMF decision was annulled
as contrary to EU law and the court underlined that the Dublin Il Regulation provides for clear time
limits, not allowing Member States to extend or interrupt the transfer period for COVID-19-related
reasons.

On the same issue, in the Netherlands, the Court of the Hague found that Dublin Il Regulation provides
no basis for either the interruption of the 6-month period for a transfer or its extension in case Dublin

3 Germany, Regional Administrative Court [Verwaltungsgerichtel, Applicant (Nigeria) vFederal Office for
Migration and Refugees (BAMF), ECLI:DE:VGAC:2020:0610.9K2584.19A.00, 10 June 2020; Germany, Regional
Administrative Court [Verwaltungsgerichte], Applicant (Afghanistan) v Federal Office for Migration and
Refugees, 28 August 2020.

4 Germany, Regional Administrative Court [Verwaltungsgerichtel, Applicant v Federal Office for Migration and
Refugees (BAMF), ECLI:DE:VGOSNAB:2020:0512.5B95.20.00, 12 May 2020; Germany, Regional Administrative
Court [Verwaltungsgerichte], Applicant (Iran) v Federal Office for Migration and Refugees (BAMF),
ECLI:VGD:2020:0721.22K8760.18A.00, 21 July 2020; Germany, Regional Administrative Court
[Verwaltungsgerichtel, Applicant (Iraq) v Federal Office for Migration and Refugees (BAMF),
ECLI:DE:VGKARLS:2020: 0826.A1K1026.20.00, 26 August 2020.

European Asylum Support Office caselawdb@easo.europa.eu MTC Block A, Winemakers Wharf
WWW.easo.europa.eu Valletta, MRS 1917, MALTA


http://www.easo.europa.eu/
mailto:caselawdb@easo.europa.eu
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1245
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1252
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1336
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1336
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1189
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1189
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1367
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1367
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1363
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1365

Asylum Case Law in 2020 12

transfers cannot take place, for example due to border closures. In a case from 21 April 2020, the
Court of the Hague stated that the Dublin Il Regulation does not provide the possibility for the
Member States to extend or interrupt the transfer period due to an impossibility to implement it.
Moreover, the court underlined that an applicant must be informed quickly about the Member State
which is responsible for his application, this being a principle precluding any provisional measure.
Similarly, the same court annulled a decision of the Dutch State Secretary for Justice and Security not
to process an application for international protection because another Member State was responsible
under the Dublin Il Regulation. The court found that the authorities must ensure effective access to
international protection procedures and must not undermine the speedy processing of applications
for international protection. It also ruled that the Dublin Il Regulation does not provide any possibility
for an extension of the time limit for a transfer by the asylum authority in the present circumstances.
The “Commission Guidance on the implementation of relevant EU provisions in the area of asylum
and return procedures and on resettlement” of 17 April 2020 reached the same conclusion.

National courts also assessed if a transfer to certain Member States may entail an exposure to a risk
of inhuman and degrading treatment due to the health situation in a Member State severely affected
by the COVID-19 pandemic. For Dublin transfers to Italy, the Luxembourg Administrative Court held
on 22 September 2020 that that the health situation in Italy has not been found to be so serious as to
entail a risk of violation of Article 3 of the ECHR or Article 4 of the EU Charter if the applicant is
transferred. In contrast, the Court of the Hague in the Netherlands stated in a judgment of 8 April
2020 that the State Secretary shall determine when and whether the transfer of a vulnerable third-
country national can actually take place, considering the COVID-19 situation in Italy. In addition,
although the transfer was assessed as practically impossible, the Court of the Hague ruled that this
fact does not change Italy’s responsibility to examine the asylum application.

Earlier in March 2020, and before the COVID-19 outbreak affected Austria, the Federal Administrative
Court ruled in a case concerning a Dublin transfer to Italy of a Nigerian mother and her two children
that developments in Italy were not sufficiently assessed in order to determine if the transfer was
possible; consequently, the court referred the case back to the determining authority for a thorough
examination.

2.2 Minors in the Dublin procedure

On 30 October 2020, the UN Committee on the Rights of the Child held in E.A. and U.A. v Switzerland
that Swiss authorities have violated Articles 3 and 12 of the Convention on the Rights of the Child for
not hearing a minor applicant pending a Dublin transfer and for not having addressed with due
diligence the individual circumstances, for example psychological distress and traumatic experience
of having fled the country of origin, in the best interests of the child.

The best interests of the child in the Dublin procedure were also assessed by the Dutch Council of
State in a case concerning a 15-year-old unaccompanied minor who applied for international
protection in the Netherlands while having a sibling in Sweden. After Sweden accepted the take charge
request, the applicant claimed before the court that her best interests were not considered as she
does not have a good relationship with the sibling, who does not want to take care of her and she has
another relative in the Netherlands, where she would rather stay. Also hearing the position of Nidos,
the Dutch guardianship organisation for unaccompanied minors, the Council of State declared the
appeal well-founded and annulled the decision of the lower court, noting that the starting point in the
assessment must be the unification of the child with family members, whenever possible. In addition,

European Asylum Support Office caselawdb@easo.europa.eu MTC Block A, Winemakers Wharf
WWW.easo.europa.eu Valletta, MRS 1917, MALTA


http://www.easo.europa.eu/
mailto:caselawdb@easo.europa.eu
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1145
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1146
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1207
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1439
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1383
https://caselaw.easo.europa.eu/pages/viewcaselaw.aspx?CaseLawID=1100

Asylum Case Law in 2020 13

the authorities cannot ask a Member State to be responsible without first examining the best interests
of the child.

2.3 Risk of absconding

The French Council of State ruled that asylum applicants can be considered to have absconded when
they have been informed in a language that they understand about the exact arrangements for a
Dublin transfer (the judge does not specify that the information must be written) and they deliberately
refrain from complying with the instructions. The Council of State further mentioned that the fact of
being late for the departure, at the indicated place and without invoking a valid reason for this, must
be considered as absconding.

Furthermore, CALL in Belgium noted, based on the CJEU judgment in Jawo (C-163/17), that the mere
fact that the applicants did not return the declaration on voluntary return within the legal time limit
cannot be automatically interpreted as an indication that they deliberately wanted to abscond and
prevent a transfer. Thus, not returning the declaration on voluntary return within the legal time limit
cannot automatically lead to a decision on the prolongation of the transfer period.

2.4 Appeals against a decision to refuse to take responsibility for an asylum
application

In a case concerning an asylum applicant who first applied for international protection in Greece but
later requested family reunification in Sweden because his wife was already a beneficiary of
international protection, the Swedish Migration Court of Appeal held that the Dublin Ill Regulation
only provides for the right to an effective remedy against a transfer decision, not against a negative
decision adopted on a request made by the applicant for Sweden to take responsibility for his
application based on Article 9 of the Dublin Il Regulation, as family member of a beneficiary of
international protection.

2.5 Dublin transfers and reception conditions in responsible states

In several cases, EU Member States’ courts dealt with requests for a suspension of the Dublin transfer
due to shortcomings in the asylum and reception systems in the respective countries. For example,
the Swiss Federal Administrative Court held that, although the reception system in Bulgaria presents
shortcomings, the analysis has to be conducted on a case-by-case basis. In that case, the applicant was
a vulnerable person with a health condition that justified the suspension of the transfer by the court.

In contrast, in a case concerning a transfer to Italy, the Supreme Administrative Court in Portugal ruled
that there were no obstacles since no indications were found of a systemic failure to provide adequate
reception conditions or systemic flaws in the asylum procedure, or a risk of inhuman or degrading
treatment. Similarly, with regard to a Dublin transfer to Greece, the Finnish Supreme Administrative
Court stated that, despite some shortcomings in the reception and asylum system, there are no longer
systemic deficiencies and the transfer can be implemented. The situation in Greece was assessed as
having significantly improved since 2011 when Dublin transfers to the country were suspended.

Similarly, the Court of the Hague in the Netherlands assessed in two cases concerning vulnerable
applicants that Italy was the responsible state under Dublin Il Regulation and that, despite
shortcomings in the Italian reception system, third-country nationals are accommodated adequately.
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In addition, the ltalian authorities confirmed they can provide reception for vulnerable applicants,
with due respect to human rights and the Reception Directive.

2.6 Maedical condition not precluding a Dublin transfer

The Swiss Federal Administrative Court found that a medical condition that requires soft medication
and regular medical examinations does not prevent a Dublin transfer to Spain. In addition, the Swiss
authorities took the particular situation into consideration and duly informed the Spanish authorities
of the applicant’s health situation.

2.7 Article 17 (discretionary clauses)

Irish courts dealt with cases where applicants requested the application of Article 17 for various
reasons, including based on Brexit. For example, the High Court ruled in a case concerning an applicant
from Lesotho who appealed a Dublin transfer and requested that Article 17(1) be applied. The court
ruled that an opinion expressed by the Tribunal on whether Ireland should apply the sovereignty
clause does not prevent the Minister to exercise it on behalf of the Executive. Moreover, the court
held that the Dublin Il Regulation does not require an effective remedy in respect of the state’s
exercise of its discretion under Article 17(1).

Most recently, on 18 December 2020, the Court of Appeal stated that Ireland can no longer exercise
the discretionary clause under Article 17 when another state has taken responsibility under Article 29
of the Dublin Il Regulation. More specifically, the Minister can no longer assume responsibility for
assessing the applicant’s request for international protection. The case can still be reviewed by the
Supreme Court if requested by the applicant. Previously, on 24 July 2020, the Supreme Court ruled
that there was no indication in the national legislation to suggest that the matter of discretion has
been transferred from the Minister to the administrative bodies deciding on refugee status. The
Supreme Court found no sign of any such delegation or of any basis on which that discretion could
ever be exercised by anyone other than the Minister.

On the effects of Brexit, the High Court held that, although the UK will no longer be an EU member,
there is no reason to consider that the UK would not continue to fulfil its obligations under the Geneva
Convention and the ECHR after withdrawing from the EU or that the withdrawal will result in a real
risk of being subject to inhuman or degrading treatment.

2.8 Article 19 (cessation of responsibilities)

In a case involving an applicant who had left the EU for more than 3 years, the Italian Court of Cassation
held that Italy was the competent state in accordance with Article 19(2) of the Dublin Ill Regulation
and the subsequent application must be considered as a new application and a new determination
procedure must be started.

2.9 Article 28 (detention)

In Czechia, an applicant was detained under Article 28(3) of the Dublin Ill Regulation in order to secure
his transfer to Bulgaria. On the date of the transfer, which was set up within the 6-week period, he
acted inappropriately and was denied access to the flight. The Ministry of the Interior ordered a new
detention with the same purpose of securing the transfer. The applicant appealed and invo